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STATEMENT OF THE CASE.

This cause comes here on a Writ of Error sue<l

out by the defendant below, to reverse a judgment

rendei'ed against said defendant in the court V)elow, in

an action at law for the recovery of damages for per-

sonal injuries alleged to have been sustained by plain-

tiff (defendant in error), by reason of an alleged ac-

cident while plaintiff was working for Ellamar Min-

ing Company of Alaska, a corporation, defendajit
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(pUiijitiff ill error), in said company's mine at Ella-

mar, Alaska.

For convenience, in this brief, the parties will ])c

j-eferred to as designated in the C(mrt below.

The third amended complaint (R. pp. 4-5-6-7-

8-9) alleges that defendant Ellainar Mining Com-

pany of Alaska, a corpoi'atit)ii, is organized undei

the law^s of the State of Washington and doing bus-

iness in Alaska and at all times hereinafter mention-

ed was engaged in operating a copper mine at Ella-

mar, Alaska, in the Third Judicial Division of said

Territory.

The said complaint further alleges that on oi* about

the 12th day of Januarv", 1916, and for about eight

months prior thereto plaintiff was in the employ of

defendant as a miner, usually engaged in operating

a machine drill. On the date named plaintiff was

working on the night shift on the 100 foot level of

said company's mine. At about eight o'clock i*. M.,

he and another miner named Louis, who was working

with him, wx^re ordered by the shift boss, Oscar John-

son, to leave their work and go to another |)art of the

mine to assist in removing a slide that had just fallen.

In oi'der to reach the slide they vvei'e dircM-ted by said

shift boss to ride u]»()n a car down a ti'ack which ran

to the glory hole about lOOO feet distant. Plainti (f aii*t

said Louis mounted said car and started same down

the ti'ack, plaintiff riding in fi'ont. At the end ol

the track the car ran against a rock wall at the edge

of the glory hole. In the contact of the cai' with

said wall plaintiff was ))inned under the cai' and
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sustained the followiiii;" injuries, to-wit: fracture of

the ri,i>ht clavicle with sepai'ation limiting the motion

of the right arm and shoulder; a severe bruise adja

cent to the left eye which tempoi'arily destroyed the

sight so that the same was not fully restored for

three months; a violent blow upon the jaw which

badly l^ruised the same, knocked out one tooth, broke

anothei' tooth and partially paralyzed the use of the

jaw for three months.

The complaint further alleges that at the time

of suffering said injury plaintiff was a strong,

healthy man, thirty-three years of age, an experienc-

ed and competent hard-rock miner and drill-

man, able to earn the highest wages paid for such

work, and at that time was receiving four dollars a

day from defendant for his work, and that he has a

mother dependent upon him for support; that he is

unable to state, and is informed by competent surgi-

cal advice that it camiot be determined positively to

what extent, if any, his said injury caused permanent

disability but he believes that the same caused tota!

disability for at least six months, and permanent par-

tial disability to the extent of at least one-third of his

earning power.

SECOND OAI^SE OF ACTION.

The complaint further states as a second cause

of action that plaintiff had been working in said mine

for eight mcmths ])ri()r to the date of said accident,

and according to the rules of said mine the sum of

^1.50 per month had been deducted from his wages



for hospital dues, which entitled him to care in a hos-

pital and to competent surgical and medical atten-

dance at the expense of defendant in case of his in-

jury or illness arising- in the course of his employ-

ment. Plaintiff alleges that after said accident he

was taken to a house used by defendant as a hospital

and kept there about tweh'e days, but no qualified

surgeon or physician was in attendance upon him at

an}^ time, and no examination of his injuries was

made oi' attempted to be made except by a woman
who had charge of said hospital, one Mrs. Tramon-

tine, who was not a physician or surgeon or even a

trained nurse. He was assured by said woman that

he had no injuries except bruises of the fiesh and that

there were no bones broken and that about twelve

days after his injuries he was ordered out of the hos-

pital by the general foreman, one (ledney, and thai

he received no further care from defendant company.

The complaint furthc^r alleges in the seconci

cause of action (R. 7-8).

"That during his stay in the hos])ital his in-

juries were not propei'ly or sufficiently di'csscd

and medicated and no care whatever was given

to his broken clavicle. Plaintiff alleges that be-

cause of th(^ wilful failure and refusal of defen-

dant to give him timely and necessary surgical

care to which he was entitled as aforesaid he has

suffered great physical ])ain and mental torture

for a long time after he might have recovered as

fully as the natui'e of his injuiy permitted, thru

proj)er surgical and medical cai-e. ^'hat said uu-

necessai'y suff'ei'ing has been due wholly to the

gross negligence and the wilful failni'c and i-efu-



sal of delViidaiit to i;iv(' liiin the suri'-ical atten-

tion and medical attendance to which he was en-

titled as aforesaid, and his present impaired phy-

sical condition is larj^ely due to the same gross

and wilful negligence of defendant, and the ag-

gravation of his disability beyond the normal
result of his original injury is wholly due to that

cause.''

The complaint further alleges in the sec(md

cause of action that because of defendant's

"neglect and refusal to furnish him timel.y and
sufficient surgical care and medical and hospital

service which aggravated the result of his origi-

nal injuries as aforesaid and his permanent dis-

ability and the unnecessary physical and mental
suffering he has undergone he has been damaged
in the sum of Fifteen Thousand Dollaj's

($15,000) (R. p. 8)."

Defendant answered admitting all of the allega-

tions contained in plaintiff's first cause of action ex-

cept that the plaintiff had his right clavicle fractured

with separation limiting the motion of his right aim

and shoulder or that his said clavicle was fractured

or broken at all or that the motion of his right arm or

right shoulder was in any manner limited other than

such as bruises of the flesh and muscles woidd cause

;

denying that the sight of his left eye was temporarily

destroyed or destroyed at all or in any manner im-

paired, or that he had a mother dependent upon him,

or that surgical aid and skill could not determine to

what extent the said injury caused permanent or to-

tal disability. In answer to the plaintiff's second

cause of action defendant admitted the allegatiims re-
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ferring to plaintiff's being in the employ of the com-

pany at the time of the accident ; the amonnt of wages

he was receiving; the amonnt of money dedncted

from his wages as hospital dnes, but denying each and

every other allegation therein contained, and alleg-

ing affirmati^'e defenses to each of the two causes of

action contained in the said complaint setting up a

non-compliance, on the part of plaintiff, with the

terms of Chapter 71 of the Session Laws of the

Alaska Legislature of the year 1915, which Chapter

is entitled, "An Act relating to the measure and re-

covery of compensation of injured employees in the

mining industry of this Territory, and the compensa-

tion to designated beneficiaries where such injuries

result in death, defining and regulating the liability

of employers to their employees in coimection with

such industry, and repealing all Acts and parts of

Acts in conflict with this Act," and also negligence

on the part of said plaintiff' in not compljdng there-

with.

The affirmative defenses were denied in a reply

(R. 49-50-51) hied by plaitniff ; and the issues as de-

fined by the third amended complaint, answer and re-

ply, came on for trial Ix'fore Hon. (Charles K. Bun-

nell, Judge of said Court, and a Jury.

At the close of plaintiff's evidence defendant

niox'ed the (^ourt to instruct the Jury to return a vqv-

dict on ])laintiff''s second cause of action, in favor of

the defendant and against the plaintiff' for the reascm

that the evidence off'ered in support of the sccoikI

cause (J* action was nncertain and indefinite nnd it



was absolutely impossible for tlie jury to determine

what part of the suffering was caused or was due to

the allei>"ed uei*lii^ence of the defendant in not furnish-

ing proper medical and surgical treatment and what

part of the suffering was due to the original injury

and that any verdict found for plaintiff' on his second

cause of action would be purely speculative and

further than it was absolutely impossible for the jury

to determine to what extent the original injury had

lieen aggravated by reason of the alleged negligence

of the defendant in not furnishing proper medical

and hospital treatment; and further that any dam-

ages sustained by plaintiff by reason of the injuries he

suffered on the 12th day of January, 1916, would be

fully compensated by th(^ findings of the ,]ury in

plaintiff's first cause of action; and to permit plain-

tiff to recover any damages under his second ca\ise of

action would be permitting him to recover damages

twice for the same cause. After this motion was de-

nied defendant moved the Court for a non-suit

against plaintiff* on the second cause of action on tin*

grounds presented in defendant's motion for an in-

structed verdict. These motions were denied and ex-

ceptions duly taken were allowed (R. pp. 180-181-182-

183). The defendant then put in its evidence.

Thereu]3on the (\)urt instructed the jury as to

the law of the case. It first instructed them as to

the law applicable to the case, in the absence of spe-

cial statutory provisions (R. pp. 304-805-306-307).

Later the Court instructed the jurv as to "the

law as it exists under and bv virtue of 'the Work-
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men's Compensation Act' " (K. pp.307-308-309-

310; then the Conrt submitted certain findings to

the jury on the first cause of action, as set out in

plaintiff's thii-d amended complaint and then sub-

mitted to the jury instructions covering the law goA^-

erning these special hndings (R. pp. 311-312-313-

314).

The Court then submitted instructions to the

jury covering the law concerning plaintiff's second

cause of acticm (R. pp. 315-316-317-318-319-320-321).

Defendant requested the Court to give the juiy

certain instructions, most of which instructions were

refused (R. pp. 325-326-327-328-330-331), to which

refusal defendant excepted and its exceptions were al-

lowed (R. p. 332). Thereupon the defendant request-

ed the Court to submit a form of verdict to the jury

which request was denied (R. p. 333) to which an ex-

ception was taken and allowed; thereupon the defen-

dant objected to the form of verdict the Court was

submitting to the jury; which objection was denied

and an exception allowed (R. pp. 333-334).

A verdict was rendered against the defendant on

the first cause of action for the sum of $1368 and on

the second cause of action for the sum of One Dollar.

(R. p. 338). After the verdict defendant made a mo-

tion for a New Trial for the following reasons (R.

pp. 342 to 355) :

T.

That the damages allowed by the jury were ex-

cessive and were given mider the influence of passion

and ])rojudice.
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II.

That there was insiifficieiiev of evidence to jue^-

tifV the verdict and that the same was contrary to law.

III.

Error in law ()CcniTiii<>" at the trial and exce|)ted

to by the party making the ap})licati()n.

The motion for a new trial was denied, to which

rnling' defendant excepted and snch exceptions were

allowed (R. 354).

There is vevy little dispute as to when and how

plaintiff sustained injuries. There is no dispute as

to plaintiff's being in the employ of defendant at the

time of the accident or that he received injuries in

the accident, but it is disputed as to plaintiff having

his clavicle broken by reason of this accident, and

of his right arm being permanently partially disabled

by reason of his clavicle being broken. It is also dis-

puted as to plaintiff having suffered mental anguish

and pain by reason of the wilful negligence and neg-

lect of " defendant in not furnishing plaintiff timely

and sufficient aid and necessary surgical care to which

he was entitled ( R . 40-41 )

.

QUESTIONS INVOLVED.

The questions involved in this Statement of

Facts and presented here by the Assignment of Er-

rors together with the mamu^r in which these ques-

tions are raised upon the record are as follows:

I.

(a) Plaintiif in Error contends that it was the

duty of the trial (^)urt to decide as a matter of law
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whether this action should be based upon a common

law liability or uj)on a liability under the "Work-
men's Compensation Act" as passed by the Alaska

Legislature in the year 1915, and instruct the jury

accordingly ; that it appeared conchisively under the

pleadings and evidence, that the defendant Ellamar

Mining Company of Alaska, a corporation, was a

mining company in the Territory of Alaska at the

time of plaintiff's injury within the terms of said

Act, and therefore that plaintiff could only maintain

this action against the defendant, under this Act,

after proving that he was injured while in that com-

fjany's employ; and that any injuiy plaintiff sustain-

ed by reason of any negligence on the part of defen-

dant in not giving him proper medical care and at-

tention was fully covered by the compensation desig-

nated by the provisions of said Act; and therefore,

plaintiff could not maintain this action upon his sec-

ond cause of action which is a common law action, but

could only maintain this action against the defenda)it

under the said "Compensation Act."

(b) That plaintiff' could not maintain this ac-

tion under both of his causes of action, l)asing his

right to recover on his first cause of action upon the

statute, and basing his right to reeoN'er on his second

cause of action u])on the common law, noi' could he

sue the defendant, relying both on the common law

and the statute; that on account of such misjoinder

the judgment against the defendant cannot stand, un-

der the ])leadings and evi(lenc(^ in this case; and that

the court errcnl in instructing the jni-y as to the I'ules
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of law applicable to an action based upon the com-

mon law and also to an action based upon the statute.

These questions are raised upon the record })y

the following Assignments of Error: i, viii, ix, x, xi,

xiii, xviii, xix, xxi, xxiv, xxv, xxYii,xxviii, xxiv, xxxv

and xxxix.

II.

Defendant contends that even if its foregoing-

position is not correct, and if this action could be

maintained against the defendant on both causes of

action, then that the evidence wh>)lly fails to show

any cause of action or right to recover against the d(^-

fendant on either cause of action, for the following

reascms

:

(a) Plaintiff did not show that he received a

broken or fractured clavicle limiting the sepaTatioii

of the right arm and shoulder while he was in the

employ of defendant company.

(b) The evidence as directed toward plaintiff's

second cause of action fails to show any negligence on

the part of this company ii] not furnishing plain.tiff

with proper medical and surgical treatment.

(c) If the action should be based on the second

cause of action the evidence shows as a matter of lavr

that plaintiff cannot recover because of his negli-

gence in not submitting to an examination and in his

refusal to accept massage treatment for the muscles.

(d; If the action is leased on the statute then

the evidence shows that plaintiff did not receive the

injury of a broken clavicle while in the employ of the

defendant.



12

These questions are raised upon the record by

the following- Assignments of Error: viii, ix, xxi,

J?:xii, xxiii, xxvii, xx\4ii, xxix, xxx, xxxi, xxxii, xxxiii,

xxxiv, xxxvi, xxxvii, xxxviii, xxxix. (R. pp. 363 to

400).

III.

Plaintiff in Error contends that even if it is

inccu'rect in all its foregoing contentions, and if the

action can be maintained against this defendant on

l)oth causes of action under the evidence and the

pleadings, nevertheless the Court erred in the trial

of the case in giving and refusing to give instructions

to the jury, which errors were highly prejudicial to

this defendant, and because of which the judgment

of the trial Coui't should be reversed and a new trial

granted.

These questions are raised upon the record by

the following Assignments of Error: xxiv, xxv, xxvi,

xxvii, xxix, xxxii, xxxiii, xxxiv, xxxv, xxxvi, xxxvii,

xxxviii, xxxix (R. pp. 389 to 402).

SPECTFJOATION OF ERRORS RELIED UPON.

I.

The Court eri-ed in making and entering its Min-

ute Order of the 28th day of December, 1916, (R. 13-

14) overruling the demuri-er of defendant to ])lain-

tiff's third aiiieiided comj)hiint.

The ('ourt ei red in making and entering its Or-

der (m the 30tli day of Decemlxu', 1916, r,ii&taining

plaintiff's moti^-n to '^strike from the Hrst paragraph
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of defendiuit 's aflirmative (Icfcnsc to ]>]cMiitiff *s first

eanse of action the following:

''That shortly after said physician and surgeon

n< .tilled said plaintitf as aforesaid, tliat he, the

plaintiff had fnlly recxvvered fr(»ni tlie injuries

he received in said accident planilifi' \'(.]imtarilv'

left EUamar, Alaska, and without the defeji-

dant's knowledge and withont making any de-

mand whatever on the defendant for conipeiisa-

tiim for his injnries; that the defendant or none

of its officers, had any kiiowledge <»f the wherc^-

abouts of said |)laintiff from the time he left VAl'i-

mar, as aforesaid, nntil on or " (R. p. 32).

III.

The Conrt erred in making and entering its Or-

der on the 30th day of December, 1916, sustaining

plaintiff's motion to strike fro mthe second pai'a-

graph of defendant's affirmative defense to plaintiff's

lirst cause of action, the following:

"The defendant thereupon acting through Ins

said physician and surgeon, offered to furnish

plaintiff board and lodging free and to give him
daily massage treatment of the nniscles for the

purpose of relieving them of the alleged sore-

ness and to contiuTie this treatment and such

other treatment as might be necessary until

plaintiff was entirely relieved of said soreness;

this off'er plaintiff posively refused and there-

upon demanded of defendant the sum of twent)'

five hundred dollars and upon the defendant ]-e-

fusing to pay said sum plaintiff departed from
Ellamar and refused to permit said physiciau

and surgeon to treat him in any maimer wL.-tt-

ever" (R. pp. 32-33).
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IV.

The Court erred in making and entering its Or-

der on the 3()th day of December, 1916, sustaining

plaintiff's motion to strike from defendant's affirma-

tive defense to plaintiff's first cause of action all of

paragraph four (R. 33).

V.

The Court erred in making and entering its Or-

der on the 30th day of December, 1916, sustaining

plaintiff's motion to strike from the second para-

graph of defendant's affirmative defense to plaintiff's

second cause of action, the following:

"In order to better care for its employes who
were slightly injured and to better administer

first aid to those who might be seriously in-

jured" (R. p. 33).

VL
The Court erred in making and entering its Or-

der on the 30th day of December, 1916, sustaining

plaintiff's motion to strike from the second para-

graph of defendant's affirmative defense to plain-

tiff's second cause of action, the following:

"And shortly thei-eafter departed from Ellamar

and defendant heard nothing of plaintiff and

did uot know of his whereabouts for more than

two mouths thereafter" (R. 34).

VII.

The Court erred iu making and entering its Or-

der on the 3()th day of December, 1916, sustaining

plaintiff''s motion to strike from the fifth paragraph

of defendant's affirmative defense^ to ])laintiff's sec-
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Olid cause of action, the following:

''And tlu^'enpon demanded of defendant the

snni of twenty-five hnndred dollars and npon thv'

defendant refnsing to pay said sum plaintiff de-

|)arted from Klllamar and refused to ])ermit said

physician and surgeon to treat him in any man-
ner whatever" (R. ]). 84).

VIII.

The Court erred in overruling defendant's ob-

jection to any testimony whatever being received in

this trial on either cause of acticm contained in plain-

tiff's third amended complaint upon the ground that

there are two causes of action imi3roperly united in

said complaint in this (R. pp. 59-60-61-62)

:

(a) Plaintiff's first cause of action as set forth in

his third amended complaint, is an action ex ddicta

and plaintiff's second cause of action is an action ex

contractu.

(b) Plaintiff's first cause of action as set forth in

his third amended complaint, is a special statute »ry

proceeding and plaintift''s second cause of action is a

common law action.

IX.

The Court erred in overruling defendant's objec-

tion to a question asked by plaintiff's counsel which

said question and objection and the exception allow-

ed by the Court upon overruling the said objection,

is set forth on pages 70 and 71 of this Record and

are in words, following

:

"Q. How long did he suffer any pain or

handicap in the use of his jaw?
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Me. Donohoe—We object to that question

at this time on the gronnd that if the evidence

is applied to the first cause of action is is incom-

petent, irrelevant and immaterial and I would
like at this time to find out what would be the

theory of the Court in trying' this case, whether

the first cause of action may be proven first and
then the second or whether the evidence will

be intermingled in the two causes of action—

1

am at a loss to know how to proceed on it.

The CouBT—Of C()U]'se counsel will present

the questions directed toward the first cause of

action first but I anticipate that some of the ques-

tions which would be presented would also apply

to the second cause of acticm. The objection will

be overruled and defendant allowed an excep-
tion."

X.

The Court erred in overruling defendant's ob-

jection to any testimony being oifei'ed in any maimer

tending to prove the allegations of plaintiff's second

cause of action contained in plaintiff's third amended

complaint. Said objcH'tions being made on the fol-

lowing grovmds:

(a) That the complaint so far as that action is

concerned does not state facts sufficient to constitute

a cause of acticm.

(b) That it connningles tlie two causes of action

together in such a mauner that the jury will uot l)e

able to determine one from the othei* witli any degree

of certainty or definitcMiess" (R. ]). 72).

\l.

The ('ourt erred in allowii)!'' testimoin' to be in-



17

troduced over the objection of defendant which testi-

mony and objections and the ruling of the Court in

overruling said objection appear on pages 72 and 73

of this record are in the fords following:

"Q. What kind of a bandage?"
Mr. DoNOHOE—We make the same objection.

Objection overruled; defendant allowed an ex-

ception.

Q. Did she ])ut anything else on besides the

bandage f

Mr. DongROE—We object to that as leading.

Objection overruled; defendant allowed an ex-

ception.

Q. How long did she leave the bandage on

you '^

A. It was taken off next day.

Q. Did she put any other bandage on'^

A. Just a plaster was left.

Q. How long did that remain on.

A. He says it was taken off the very next

day after the second.

Q. Was there anything else placed on him
then, after that?

A. He says some liquid, something in liquid

for was x^ut on his shoulder—some medicine in

liquid form.

Q. Tell him to describe that plaster—how
much of his body or shoulder did that cover?

Mr. DoNOHOE—I have an objection and ex-

ception to all this line of testimony.

The Court—Yes, sir."

XII.

The Court erred in allowing testimony to ])e in-

troduced over the objection of defendant, which tes-
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timoiiy and objections and the ruling of the Court ap-

pear on page 74 of this record and are in words fol-

lowing:

"Q. Did anybody connected with the com-

pany, that is, any officer of the company, come
to see you at any time after you went into the

hospital ?

Mr. DoNOHOE—We object to that question

on the ground that it is incompetent, irrelevant

and iimnaterial. It has been ruled out in the

pleadings, that paragraph regarding the at-

tempts to get a release from this man, and we
object to its being testified to at this time be-

cause it is not within the pleadings.

By the Court—He may answer; the objec-

tion will be overruled. Defendant allowed an ex-

ception to the ruling."

XIII.

The Court erred in allowing testimony to be in-

troduced over the objection of defendant, which tes-

timony, objection and the ruling of the Court appear

on pages 75 and 76 of this r(M'ord and are in the words

following:

"Q. What did Mr. Estey say if anything f

Mr. DoNOHOE—We object to that question

on the ground that it is incompetent, irrelevant

and immatei'ial and not within the issues joined

})y the pleadings.

Mr. Ritchie—We maintain it is admissible

to support the second cause of action, showing

the attitude of the C()m])any toward this plain-

tiff from the time of the accident until the pivs-

ent time and is part of the res gestae.

Dy the Cot^kt—Mr. luter])i*(4(M", did you give
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the entire answer to the last question?

The iNTEKrKKTER—Yes, your Honor, I did.

The Court—That was all of his anewer?
The Intkrpretkk—Yes.

By the Court—He may answer the question.

The objection will be overruled and defendant

allowed an exception.

A. When he came to see him, he l)rought a

paper to si^ii to him.

Q. What did he say about that paper?

Same objection; objection overruled—defendant,

allowed an exception.

A. He said Mr. Estev said to him, a^ou sii>ii

this paper—if you sign your paper you get your
half pa}" ; if you don't sign we are going to throw
you out the next day. '

'

XIV.

The Court erred in allowing testimony to be in-

troduced over the objection of defendant, which testi-

mony, objection and the ruling of the Court appear

on page 77 of this record and are in the following

words

:

"Q. Did he come there at any time after-

ward ?

Mr. DoxoHOE—We ol)ject to that question

on the ground that it is incompetent, irrelevant

and immaterial and on the further ground that it

is shown by the plaintiff's testimony that Mr.

Cedney had no power to bnd the defendant

company in any manner whatever. He has al-

ready testified that Mr. Estey was in full com-

mand of the affairs there during the time of this

accident.

Objection overruled; defendant allowed an

exception. '

'
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XV.

The Court erred in overruling defendant's objec-

tion to the introduction of testimony, which testi-

mony, objection and the ruling of the Court appear

on page 79 of this record and are in the following

words

:

"Q. Why did you leave the bunk-house I

Mr. DoNOHOE—We object to that as incom-

petent, irrelevant and immaterial and not with-

in the issues joined by the pleadings.

Objection overruled; defendant allowed an
exception. '

'

XVI.

The Court erred in allowing plaintiff to answer

a question, over the objection of defendant, whicli

question, objection and the ruling of the Court ap-

pear on page 81 of this record and are in the words

following

:

"Q. Have ,you given or sent anything to

your mother for her support of late years?

Mr. DoNOHOE—We object to that as leading.

The Court—It is leading but he may answer

the question.

Mr. DoNOHOE—We also object on the ground

that the questi(m is too indefinite; he says, has

he given her or sent her anything within the last

few years; that doesn't bring it within the scope

of my luiderstanding of the law.

Mr. RrrcHiE—I can't cover it all at once.

By the Court—I presume counsel will cover

that by furthei- (juestions. Tell him to answer

yes or no, whether he has given his mother any-

thing since he came to America for her su])port."
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Defendant allowed an exception to the i-ul-

ing.
'

'

XVIT.

''The Oourt erred in allowing testimony to be in-

troduced over the objection of defendant, which tes-

timony is as follows (R. pp. 83-84) :

'

' Q. Have ,yon suffered any pain from yoi ir

injuries?

Mr. Donohoe. We object to that questioii

on the ground that it is incompetent, irrelevant

and immaterial. So far as the first cause of ac-

ti(m is concerned it doesn't matter whether he

suffered pain or not, if directed to the second

cause of action, the two actions are so intermin-

gled that it would be impossible for the jury with

any degree of certainty to determine what j^or-

tion of this pain and suffering would apply to

the one cause and what would apply to the othei'

cause.

A. He says he pains occasionally now 3^et

from the injury. He says right in his shoulder

is the pain and he says occasionally he has pains

in his head. He says he doesn't have no pain

when he doesn't use his arm or move his arm, but

when he moves the arm then he has got a pain

in his shoulder. He says—No he didn't try—it

is always painful to lift his arm and his arm
pains yet."

XVIII.

The Court erred in allowing testimony to be in-

troduced over the objection of defendant, which tes-

timony, objection and the ruling of the Court appear

on pages 111 and 112 of this record, and are in the

following words:
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'

' Q. Why did you leave the bunk-house and
gx) to Jim Fielders ?

Mr. DoNOHOE—We object to that as repe-

tition.

The Court—He may answer. Objection

overruled; defendant allowed an exception.

Q. What did he say ; tell him to give the ex-

act wx)rds Mr. Estey used if he remembers ?

Mr. DoNOHOE—We object to that question

on the ground that there is nothing in the plead-

ings complaining of this treatment by Mr. Estey.

The CouET—He may answer. The objection

will be overruled and exception allowed.

A. He said, get out of her you Bohunk son-

of-a-bitch—that is just what he said."

XIX.

The Court erred in allowing testimony to be in-

troduced o^'er the objection of defendant, which testi-

mony, is as follows

:

"Q. Are you able to say, if you are able to

say, state, what, in your <)])inion is the degree of

impairment of the plaintiff's strength in the use

of his shoulder and consequent impairment of his

earning power h'y the faihire to properl}^ set this

bone and haw it corrected in the proper and
natural way?

Mh. Donohok. To which question we object

as incompetent, irrelevant, and inmiaterial in so

far as it applies to the second cause of action.

We have no objection to this testimony as ap-

plied to the first cause of action.

A. In answering that (piestion 1 can only

give my opinion that the mau \\\ his present con-

dition is impaii'cd fi-oni i)erfonning his function,

his vocation as a laborini:' man. Tf his vocation
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is that of a miner, 1 would say—yes requiring the

use of both of his arms. As I have previously

stated, if the man had the benefit of a masseur,
months it would probably take, there would prob-

ably be considerable improvement in the use of
that right arm, [)()ssibly there might not l)e. I am
inclined to question whether he will " ( R. p. 144)

.

XX.

The Court erred in allowing testimony to ])e in-

troduced over the objection of defendant, which tes-

timony, objection, and the ruling of the Court appeal'

(m pages 174 and 175 of this record and are in the

following words

:

"Q. Tell what happened there?

Mr. DoNOHOE—We object to that question

on the ground that it is incompetent, irrelevant

and immaterial, and not within the issues joined

by the pleadings. It comes back to the proposi-

tion of the part of the complaint which was

stricken out on our motion in the first complaint,

and goes to the question of signing a release to

the compaii}'.

Objection overruled, defendant allowed an ex-

ception.

The Coi^RT

—

Who was present first and

when was it f A. Mr. Estey.

Q. Am^body elsef

A. After a while came Mr. Gedney—after

ten or fifteen minutes came Mr. Gedney.

Q. What was said by Tony and Mr. Estey

and Mr. Gedney'?

A. Mr. Estev told Tony to sign pa])ers, this

paper—it says it was nobody's fault—it is Tony's

fault himself. He said I never signed this paper

because it is not mv fault, and Mr. Estey told
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him, If you not sign this paper the Company
charge you for board while you are in the hospi-

tal and Tony said, I can't help it—that is all.

Q. Did you at any time in the office or the

store of the Comi^any hear any conversation be-

tween Tony and either Mr. Gedney or Mr. Estey ?

A. No, I did not.

Q. Was that the only time in the office or

the store of the Company hear any conversation

between Tony and Mr. Estey ?

A. Yes, sir—after a while Mr. Estey he go

and talk to Mr. Gedney.

Mr. BoNOHOE—We ()})ject to any testimony

about Mr. Gedney because Mr. Gedne}^ was not

in charge of the mine at that time as shown by

the plaintiff's own testimony.

The Court—The last part of that answer

regarding Mr. Gedney may be stricken."

XXI.

The Court erred in denying the motion of defen-

dant, made for defendant at the close of the plaintiff's

case, to instruct the jury to return a verdict in favor

of defendant and against the plaintiff*, for the fol-

lowing reasons (R. ])}). 180-181-182-188) :

(a) Plaintiff' in the second paragraph of his reply

to the defendant's aff'ii-mative defense to plaintiff*'s

second cause of action admits that the only hospital

treatment lie knew he would i-eceive in case he was

injured, in consideration of tlie ^1.50 i)er month, de-

ducted from his wages as liospital dues, was as fol-

lows :
' He knew the defendant had a house equipped

as a sort of crude liosi)ital with a woman in charge of

the same.' lie knew nothing of nny fni'tber method
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of cariii^^' for the injured ein])loyees and never had

anj^ conversation with anv' of the company's officials

regarding the deduction of a dollar and a half a

month from his wages for hospital dues or what it

would entitle him to in case he was injured while in

the defendant's employment.

The e\idence shows conclusively that so far as

he was concerned he received all the hospital care and

attention to which he was entitled under his alleged

hospital contract.

(b) That the evidence offered by the j^laintiff

wholly failed to sustain plaintiff's second cause ot

action.

(c) That the evidence offered by the plaintiff in

support of his second cause of action is uncertain and

indefinite and from this evidence it is impossible for

the jury to determine with any degree of certainty

that portion or part of the plaintiff' 's alleged suffer-

ing and pain is, or was due to the alleged negligence

of defendant in not furnishing plaintiff with timely

and sufficient surgical care and medical and hospital

services, and what portion or part of plaintiff's al-

leged suffering and pain was due to the original in-

jury, and any verdict found by the jury in favor of

plaintiff on his second cause of action would be purely

speculative, as the damage, if any, sustained by plain-

tiff, under his second cause of action, is entirely too

remote and uncertain to be ascertained from the evi-

dence.

(d) That the evidence offered by plaintiff* in sup-

port of his second cause of action is uncertain and in-
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detinite and from the evidence it is impossible for the

jury to determine with any degree of certainty the

extent, if any, to whicli the original injury has been

aggra^'ated by reason of the alleged negligence of the

defendaut in not furnishing plaintiff with timely and

su.fficient surgical care and medical and hospital serv-

ices, and any verdict found by the jury in favor of

plaintitf 's second cause of action woidd be purely

speculative, as the damages, if any, sustained by

plaintiff under his alleged second cause of action are

entirely too remote to he ascertained from the evi-

dence.

(e) That anv damages sustained by plaintiff hy

reason of the injuries he sustained on the 12tli day of

January, 1916, or in any manner growing out of the

said injuries will be fully compensated b}^ the find-

ings of the jury in ])laintiff 's first cause of action and

to permit the plaintiff to reco^'er any damages what-

ever under his second cause of action would be allow-

ing him to recover twice for the same cause.

XXI I.

The Court erred in sustaining the moti(m and ob-

jections made by plaintiff to the questions asked

George Newlove, a witness for defeudant, during his

direct examination while a witness on the stand in

l)ehalf of defendant; appearing at pages 288 and

289 of this i-ecord in the following words:

"Q. Since you examined the plaintiff on

the third day of January ha\'e you had occasion

to examine anothei' nuni whose right clavicle was
fi'actured and a union affected ? A. I have.



27

Mr. Ritchie—We move to strike the an-

swer and interpose the objection that it is irrele-

vant and inmiaterial—the doctor has already tc^s-

tified that there is a ^ood deal of variance be-

tween clavicles and individuals.

Mr. DoNOHOK—We propose to follow this

testimony by placing a man on the stand by
whom we will demonstrate that the ovei-lap})ing

of his right shoulder, his right clavicle, far ex-

ceeds any overlapping claimed in this case of

plaintiff and will demonstrate to this jury that

he has absolutely free and complete use of his

arms in any manner he sees fit to use them, and
we will propose later on to place these two men,
this man and plaintiff, side by side before this

jury so they can see absolutely the condition of

the two clavicles and the use of their respective

arms."

After argument by counsel the motion to strike

the answer was by the Court granted and the objec-

tion sustained. To which ruling of the Court counsel

for defendant was allowed an exception.

" Q. Doctor, in this examination of the maji

referred to in the last question, did you discover

whether or not in the union of the clavicle there

was an overlapping of the two ends of the bone t

Mr. Ritchie—We object to this question as

to all similar questions on the ground that Doc-

tor Newlove qualihed as an expert on this, and
he can testify either from his general knowledge

of a great many cases or what he has learned

from the books as to the results of overlapping

or any other condition, but to take a particular

isolated case and state that in that case some-

thing similar had not resulted in a permanent
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injury would be siin])ly making all cases stand

as an exception.

The objection was by the Court sustained; de-

fendant allowed an exception to the ruling.

Q. Doctor, will you name the man whom
you have examined since examining the plaintiff,

who had an overlapping of his right clavicle in

affecting a union after a fracture"?

Mr. Ritchie—We object as irrelevant and
immaterial.

Objection sustained; defendant allowed an
exception.

XXIII.

The Court erred in sustaining the objection msido

by plaintiff to the questions asked Harry W. Ells, in

his direct examination, while a witness on the stand

in behalf of the defendant, which questions, objec-

tions and ruling of the Court are in the following

words

:

"Q. Did you some time ago receive a frac-

ture of your right clavicle or collar-bone ?

Mr. Ritchie—We object to that as incom-

petent and irrelevant.

Objection sustained; defendant allowed an

exception.

Q. How long after receiving an injury that

resulted in the fracture of the right clavicle was
it before you resumed work?
Same objection.

The Court—The objection will be sustained.

Pie has not testified he had a broken clavicle.

Mr. DoNOHOE— I know, but I don't know
how else I can get this into the recoi'd.

The Coi^HT—In (rder that counsel mav nn-
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derstaiid the Court's position, it is simply tliis:

You hav(' ('all(Mi expert witnesses to testify from

their knowledge and experience. Now, it would

certainly not be proper, on the theory of expert

witnesses, to now call in the parties from whom
they may ha^'e i>ained their experi(^nee. They
have testified as ex])ert witnesses.

Mr. DoNOHOK—No, I do not propose to do

that. In the examinaticm ^a^stei'day Doctor Boyle

was j)ermitted to have the plaintiff take his

clothini^- oif the u])per part of his body and was

])eriuitted to demonstrate to the jury a depres

sion ill his shoulder and to demonstrate in the

shoulder what he called a malformation of the

collar-bone or clavicle. With this witness I pro-

pose to demonstrate a greater depression aiid a

greater malformation of the clavicle, demon-

strate by this man that he hasn't the slightest bit

ot tronble using his right arm in any manner
conceivable, and further propose to stand tho

two men up there, side by side, so the jury could

examine them and pass upon them themselves.

It is a demonstration—not expert testimony-

-

just as the plaintiff had a right to put in a pho-

togra])h of the right clavicle from a book on anat-

omy—we certainly have the right to introduce

this witness for that ])urp()se. I am endeavoring

to show to this jury the imj)robability that this

])laintiff 's arm is affected the least bit by the mal-

formaticm he claims in his clavicle, by showing

another man who has a similar or more exten-

sive malformation, who has the full use of his

arm.

The C()[urr—The objection will be sustained

and defendant allowed an exce])tion.
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Q. Did you enter the United States Army
as a recruit subsequent to receiving- a fracture in

the right clavicle *?

Mr. Ritchie—We object as incompetent and
irrelevant.

Objection sustained; defendant allowed an ex-

ception.

Q. Have you any difficulty in using your
right arm in any position you choose to use it in ?

Same objection; objection sustained; defen-

dant allowed an exception to the ruling.

Q. Have you anv difficidty in extending

your right arm perpendicularly over your head

and shoulders?

Same objection; objection sustained; defen-

dant allowed an exception" (H. 300-1-2).

XXTV.
The (;ourt erred in giving the following part of

Instruction No. II, to which plaintiff in error duly

excepted and its exce})tion was allowed (K. p. 'Ml]) .-

(R. p. 323) :

"You are instructed that if tlie defendant in this

case denied the existence of injuries or disability suf-

fered by plaintiff while in its employment and refus-

ed him any farther surgical or medical care, i)laintiff

thereupon became entitled to leave defendant's prem-

ises and to control his own movements, and defendant

could not thereafter re(piire hini to i-etnrn for any
])urposes. This would ])e ecpuilly true if he left de-

fendant's premises on defendant V order."

xxv.
The Court erred in gi\ing Insti'uction No. 14 as

given by the Court to whicli defendant duly excei)ted

and its exception was allowed (R. pp. iW-^-lWi)) (R. ]>.

:^>24) :
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''The Court will now dii'oct yoiu' attention to the

second cause of action set forth in plaintiff's com-

plaint. This cause of action is separate and distinct

from plaintiif's first cause of action and must be so

considered by you. In brief, plaintiff alleges that by

virtue of an arrani>"ement existing between the defen-

dent and plaintiff*, the sum of $1.50 per month was

deducted from the wages of plaintiff, entitling him

U) care in a hospital and to competent surgical and

medical attendance at the expense of defendant, in

case of his injury or illness arising in the course of

his employment; that he was injured as set forth in

his first cause of action; that when discharged from

defendant's hospital, his physical ccmditiim was

greatly impaired beyond the normal result of his orig-

inal injury and this on account of the gross and wilful

negligence of the defendant to furnish him the com-

petent surgical and medical attendance to which

he was entitled as aforesaid; that because of defen-

dant's refusal and neglect to furnish him timely and

sufificient care and medical and hospital service, which

aggravated the result of his original injury as afore-

said, and his permanent disability and the unneces-

sary physical and mental suff'ering he has undergone

he has been damaged $15,()()(); that he has suffered

great physical pain and mental torture and still suf-

fers some pain, other than w^hat would naturally have

resulted from his original injury, on account of de-

fendant's refusal and failure to give him competent

surgical and medical attendance to which he was enti-

tled.
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XXVI.

The Court erred in giving Instruction ~No. 16 as

given by the Court to which plaintiff in error duly ex-

cepted and its exception was allowed (R. p. 316), (K.

p. 324) :

"You are instructed that tlie arrangement where-

by defendant deducted $1.50 per month fj'om plain-

tiff's w^ages for hospital purposes as set forth in the

pleadings herein was, if not repudiated by plaintiff,

in effect a contract binding the defendant at defen-

dant's expense, free of charge, for any injury or ill-

ness arising in the course of his employment with de-

fendant, providing that in the event of no specific

agreement to the contrary, defendant would not be re-

quired to make uinisual or unnecessary expenditures

but only such as the requirements of the case in the

opinion of competent physicians justly demanded.''

XXVII.

The Court erred in giving instructicm No. 17 as

given by the Court, to which plaintiff in error duly

excepted and its exception was allowed, as follows

(R. p. 317) (R. p. 324) :

"The parties being l)i'ought into this relation

above described the plaintiff may maintain an action

for the breach of the im])li(Ml obligation caused by un-

skilful, negligent or impropei' treatment on the part

of the defendant, which action is known in law as a

toi-t, and if tlu^ plainti IT proves the allegations of his

second cause of action by a fail- ))rep()nderance of

the e\'id(Mice he is entitled to I'ecox'er damages caused

by tbe nnnecessni'v physical pain, mental suffering
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and physical disability suffered by him throiii*!! de-

fendant's negligence or malpractice."

XXVIII.

The Court erred in giving the following instruc-

tion to which plaintiff in error dul}' excepted and its

exception was allowed (R. p. 317) (R. p. 325).

"You are instructed that if you find fr(»m the

evidence that the ordinary, natural results of plain-

tiff's original injury were aggravated by the failure

and refusal of defendant to give him competent sur-

gical and medical care, then your verdict must be

for plaintiff' under the second cause of action, aiid

you will then fix his damages at such sum as will reas-

(jnably compensate him for impairment of his earn-

ing power, if you find his earning power has ])een im-

paired by the cause mentioned, and physical and men-

tal suffering to which he has been subjected, if any,

due to that cause.

If you find that plaintiff' has suff'ered either tem-

porary or permanent impairment of his earning pow-

er, either partial or total, because of the failure and

refusal of the defendant to give him competent sur-

gical and medical care after his original injury, he

will be entitled to recover damages under his second

cause of action, which you will fix according to your

estimate of the sum that will compensate him for

such impairment. '

'

XXIX.
The Court erred in refusing to give the follow-

ing instruction to which plaintiff in error duly ex-

cepted and its excepticm was allowed (R. 325) :
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"I instruct yoTi that under the compensation act,

under which plaintiff's first cause of action is

brought, an injured employee during the continuance

of his disability, if requested by his employer, must

submit himself to an examination by a physician or

surgeon authorized to practice medicine under the

laws of the Territory of Alaska, furnished and paid

for by the employer. If any employee refuse to sub-

mit himself to such examination his right of com-

pensation shall be suspended during such period of

refusal ; and I further instruct you that the defendant

company had a lawful right o request said plaintiff t<>

submit to said examination at Ellamar, Alaska, and

if you find from the testimony that the defendant

company did request the plaintiff to submit to such

an examination, he is not entitled to compensation

and you should consider this instruction in consider-

ing your answer to question No. 2 herewith sub-

mitted. '

'

XXX.
The ( 'ourt erred in refusing to give the following

instruction to which plaintiff in error duly excepted

and its exception was allowed (R. 326-327) :

"i instruct you that under the hospital contract

alleged in the pleadings, the defendant was not bound

to furnish plaintiff the services of a specialist in sur-

gery and if the plaintiff was dissatisfied with the

treatment he received in the defendant's temporary

hospital at Ellamar or was dissatisfied with the o])in-

ion given by Doctor Duckwall as to the condition of

his I'iiiht clavicle on or about the lOtli dav of Fe])ru-



35

aiy, 1916, then it was the plaintiff's duty to make his

dissatisfaction known to the defendant and demand

further medical or surgical aid ; and unless you find

by a preponderance of the evidence that the plaintiff

did demand of the defendant, or its officers, further

medical or surgical aid and the defendant refused to

give it, then you must find for the defendant and

against the plaintiff."

XXXI.

The Court erred in refusing to give the following

instruction to which plaintiff* in error duly excepted

and its excepticm was allowed (R. p. 327)

:

"I instruct you that the plaintiff, in his second

cause of action, cannot recover against the defendant

on account of insufficient surgical care and medica!

and hospital services, which may have aggravated

his original injury, foi- the reason that he has been

fully compensated for such injuries in his first cause

of action; therefore you cannot find in favor of the

plaintiff' and against the defendant in any such man-

ner whatever on this accoimt."

XXXII.

The Court erred in refusing to give the following

instruction to which plaintiff* in error duly excepted

and its exception was allowed (R. p. 328)

:

"I instruct you that even if the defendant failed

to furnish the plaintiff' with timely and sufficient sur-

gical care and medical and hospital services, that it

was the duty of the plaintiff* to seek surgical aid and

medical care, from others, with a view of reducing his

alleged claim for damages and if you find from the
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evidence that the plaintiff had an opportunity to but

failed to do so, then I instruct you that the plaintiff

cannot recover any sum whatever against the defen-

dant on account of his alleged permanent disability

and his physical and mental suffering subsequent to

the date that he had an opportunity to secure such

other surgical and medical care."

xxxiir.

The Court erred in refusing to give the following

instruction to which plaintiff in error duly excepted

and its exception was allowed (R. pp. 328-329) :

'

'I instruct you that plaintiff in his first cause of

action seeks to recover compensation for injuries he

receiv^ed in the course of his employment in defen-

dant's mine at Ellamar, Alaska, on the 12th day of

eTanuary, 1916, and in his second cause of action he

seeks to recover damages for the aggravation of said

injuries and for mental and physical suffering alleg-

ed to have been undergone by reason of defendant's

neglect to furnish him timely and sufficient surgical

care and medical and hospital care ; therefore, 1 fur-

thur instruct you before you can find for the plaintiff

on his sec(md cause of action, you must be able to de-

termine with reasonable certainty, the amount his

original injury has been aggravated and the amount

of physical and mental suffering he miderwent by rea-

son of the said ueglect on the part of said defendant,

as se{)arate and apart from the mental and physical

suff'ering he underwent as the natural result of the

original injury, and unless you can find this by a pre-

ponderance of evidence, you must find for the dr'fen-
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dant and against the plaintiff on plaintiff's second

cause of action.
'

'

XXXIV.
The Court erred in refusing to give the following

instruction to which plaintiff in error duly excepted

and which exception was allowed (R. o29-8;>0) :

''T instruct you that from the evidence^ olfered it

is impossible to determine with any degree of certain-

ty the amount of physical and mental suffering the

plaintiff has undergone by reason of the alleged neg-

lect and refusal of defendant to furnish plaintiff with

sufficient surgical care and medical and hospital serv-

ices, from the physical and mental suffering which

would be the natural result of the original injury,

therefore any verdict which you might return for

plaintiff on his second cause of action would be pure-

ly speculative and this the law does not allow ; 1 there-

fore instruct you that you must find for the defen-

dant and against the plaintiff' on plaintiff's second

cause of action."

XXXY.
The Court erred in refusing to give the follow-

ing instruction to which plaintiff' in error duly ex-

cepted and which exception was allowed (R. pp. 330-

331) :

"I instruct you that if you believe from the evi-

dence that Doctor Duckwall was a physician and sur-

geon authorized to practice medicine under the laws

of the Territory of Alaska, at the time he made the

examination of the plaintiff on the 10th day of Fel)-

ruary, 1916, and after making said examination, he
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notified the plaintiff and the defendant that the plain-

tiff then and there made no protest to the opinion ex-

pressed by Doctor Duckwall, and if the plaintiff,

after consulting other physicians, was advised that

he was still suffering from said injuries, it was the

plaintiff's duty to immediately notify said defendant

of this fact and to demand of defendant such other

and further surgical care and hospital and medical

treatment as he might need, before he could hold the

defendant liable for failure on its part to perform its

part of the hospital contract, and unless you find from

the evidence that the plaintiff did make such demand

on the defendant and the defendant refused to com-

ply with such demand, then you must find for the de-

fendant and against the plaintiff.

Tf you further believe frcmi the evidence that as

soon as the defendant company learned that the

})laintiff claimed to be suffering from said injury,

after he had left Ellamar, the defendant company in

good faith offered to give him surgical care and med-

ical and hospital services and that the plaintiff re-

fused to accept the same, then I instruct you, that th(i

defendant company did all that was required of it

under the hospital contract with plaintiff*, and you

must find for the defendant and against the plain-

tiff."

XXXVL
The Ooui-t eri-ed in refusing to sulmiit to the jury

the following Form of A^erdict to which plaintiff m
error duly excei)ted which exception was allowed (K.

p. 333) :
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"We, the jury sworn and empanelled to try the

above entitled cause Hud for the defendant and

ai^ainst the plaintiff on plaintiff's second cause of

action set forth in his third amended complaint."

XXX VII.

The Court erred in denyin*;- defendant's motion

foi' jud.t>-ment in favor of defendant notwithstand-

ing- the Verdict to which defendant duly excepted and

which exception was allowed (K. pp. 339, 340, 341) :

XXXVIII.

The court erred in denyin[>- the motion of defeu

dant for a new trial herein and its order and judg-

ment overruling said motion and granting judgment

in favor of plaintiff and against defendant for the

amount of the verdict found by the jury in favor of

])laintiif with costs; which order and judgment wei'e

duly excepted to by the defendant and excepti(m al-

lowed by the Court. Said moticm was based on ;dl

the Hies and ])roceedings herein and was made up .

the following grounds specified therein and on ea *h

thereof to-wit (R. pp. 342 to 354) :

X(»w comes the above-named defendant and

mo^'es this Honorable (\)urt for an order setting aside

the verdict and special findings found and returned

by the jury, in said cause, on the 7th day of January,

1917 and granting defendant a new trial of said

cause on the following grounds:

(a) That the damages allowed by the jury were

excessive and were given under the influence of pas-

siim and prejudice.

(b) That there was insufficiencv of the evidence
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to justify the verdict and that the same is against- th(^

law.

(c) Errors in law committed by the Conrt at the

trial of this action and excepted to by the party mak-

ing- the apulication.

(d) For the reason that the Court erred in sul)-

mitting certain instructions to the jury and in refus-

ing to submit other instructions to the jury which

were asked to be given by the defendant and for the

further reason that the Court allowed the two causes

of action to be united.

XXXIX.
The Court ei'red in making and entering its final

judgment in this case, to which plaintiff in error duly

excepted and which exception was allowed, for thv'

following reasons (R, pp. 356-357) :

(a) That said judgment is against law and con-

trary to law and is not supported by the facts as

shown by the evidence, and not justified })y the evi-

dence.

(b) That there is not sufficient evidence to suppojf

the same and especiallv for the reason that it is no-

where shown by the evidence that ])laintiff was ])er

manently disa})led, eithe]* ])artially or totally, and it

was nowhere shown by the evidence that plaintiff re-

ceived a ])r()ken clavicle in the accident he sustained

while working for the defendant company.

(c) .That the (entering of said judgment on plnin-

tiff's second cause of action, for the sum of One Dol-

lar was ei'ror foi* the reason that said second cause oi'

action was a connnon law acfion and could not be

joined with the Hrsf cause of action which was a sjx'-

cial statut(U'y pi-oceeding and fui-fher if w;is en-(U' f .
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enter judgment on plaintiff's second cause of action

because said second cause of action was an action es

contractu and the said first cause of action was an ac-

tion e.r delicto and could uot be joined.

ARGUMENT.
IF THE PLAINTIPF JS ENTITLED TO ANY
COMPENSATION OR DAMAGES FOR HIS IN-

JURY, HE MUST SEEK THE SAME UNDER
THE WORKMEN'S COMPENSATION ACT
ALONE.

Plaintiff's first cause of action is brought under

the provisions of Chapter 71 of the Session Laws of

Alaska, 1915, commonly known as the Workmen's

Compensation Act. It provides that the employer

"sball be liable to pay compensation, in accordance

with the schedule herein adopted, to each of his, her,

their or its employees who receives a personal injury

by accident arising out of or in the course of his or Iter

emploijment." etc. (Sec. 1). This act then gives a

schedule of compensation co^^ering all ordinary and

usual injuries arising from accidents in mines, result-

ing either in temporary or permanent disability, and

covering both partial and total disability. As to par-

tial disability it provides :

"Whenever such employe receives an injury

arising out of and in the course of employment,

as a result of which he or she is partially disabled,

and the disability so received is such as not to

come wholly within any of the specific cases for

which ]n-ovision is herein made, such employee

shall be entitled to receive as compensation a sum
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which bears the same relation to the aiiKjuiit he
oi* she would be entitled to receive hereunder if

he or she were totally and permanently disabled,

that the loss of earning capacity of such em-
ployee, by reason of the accident, bears to the

earning capacity such employee would have had
had he or she not been injured, the amount to be
paid in no case to exceed four thousand eight

hundred dollars ($4,800.00)."

(Session Laws Alaska, 1915, pp. 151-152).

Section 7 of the Act (page 153), provides:

"The right to compensation for an injury and
the remedy therefor granted by this act shall be

in lieu of all rights and remedies as to such injury

now existing at common law or otherwise, and no
rights or remedies, except those provided for by
this act, shall accrue to employees entitled to

compensation under this act while it is in effect;

nor shall any right or remedy, except those pro-

vided for by this act, accrue to the personal or

legal representative, dependents, beneliciaries

under this act, or next of kin of such employee."

The case was tried on the theory that this act

governed as to plaintiff's first cause of action, but the

second cause of action was, we contend, c.r coiifractu.

The plaintiff was permitted to give in evidence with-

out objection the facts concerning his alleged injuries

and the extent th(M'eof. For the purpose of determ-

ining the extent of such injui'ies so received, if any,

the testimony of the surgeon was also doubtless com-

petent. Jt was incuni})ent on the ])laintiff to show

whethei* the injuries were perniaiieut or only tempo-

rary in charactei", and wlietliei- the sanu^ wer<' partial

oi- total. It was also necessai'\' to show that such in-
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juries wei'e snstaiiiod ''by accident arising- out of and

in the eonrse of his employment." l>ut testimony

tending- to proN'e anythiniL^' else, sueh as the oft'er on

the part of plaintiff that his injuries were eaused by

a defective brake (R. pp. 66-67), was clearly incom-

petent and was so held by the trial Court in that in-

stance.

However, on the theory that it was proper and

competent testimony as to the matters alleged in

plaintiff's seccmd cause of action, the trial Court per-

mitted plaintiff to give his testimony that Este}^ an

officer of the defendant, requested plaintiff to sign a

paper promising t( > give plainti ff half pay if he signed

and threatening to throw him out the next day if he

did not sign) (E. p. 76), that Gedney, the fore-

man for the defendant, ordered him out of the

hospital (R. p. 78) and called him a "Bohunk

son of a bitch," and told him to get out

(R. p. 112). Now we submit that as to the first cause

of action all of this was clearly incompetent and ir-

relevant, and indeed plaintiff' 's counsel introduced it

as bearing (m the second cause of action and not on

the first cause of action set out in plaintiff's com-

plaint. It is likewise clear that as to the first cause

of acti(m standing alone such testimony was highly

prejudicial to the substantial rights of the defendant

as it tended to bias and prejudice the jiu*y against th<'

defendant. That is the great vice of ])ermitting the

two causes of action to be joined ; it permits the plain-

tiff, under the guise of introducing evidence to sup-

X)()rt a second cause of action, to get before the jury al-
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leged declarations and actions of the defendant highly

damaging- and prejudicial and tending to bias the

jury against the defendant upon the count under the

compensation act.

Now, let us see whether, as we contend, the plain-

tiff, under the evidence as presented by the record, is

entitled to compensation on his first cause of action

alone. The Act recites that employees are entitled to

compensation for personal injuries sustained

"by accident arising out of or in the course

of his or her employment."

It further provides that such compensation shall

be in lieu of all rights and remedies at common law

or otherwise. It further contains the significant pro-

vision that:

"If an injured employee entitled to compen-

sation hereunder shall be paid compensation un-

der any sub-division or part of this schedule, and

it shall afterwards develoy) that he or she was
entitled to a higher I'ate of compensation under

some other part or subdivision of this schedule,

then and in that event he or she shall receive such

higher rate, after first deducting the amount that

has already been paid him or her."

The precise question here raised was before tlu:

doLirt in the case of Boss r. hJricl^soii (U)iistrucfioii

Co., ef ah, 155 Pac. 154, where, under a different and

more elaborate statute it is ti-ue, ui)oii the ])laintiff:''s

joinder of two pleas as in the case at bar, one under

the compensation act of the state of Washington, and

one at common law for the negligence of the defen-

dant in fiii'uishing the plaintiff with the services of a
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competent physician and surgeon, the Court held that

the defendant was relegated to the compensation act

alone. In the course of its opinion the court reviewed

the law on the subject and cited a number of cases in

point

:

"In Gregutis v. Wachirk Wire Works, 86 N. J.

Law, 610, 92 Atl. 355, it was sought to maintain an

action under what was there known as the 'Death

Act.' Laws 1848, p. 151; Comp. Laws 1910, p. 1907.

It is an act like section 183, Rem. & Bal. Code, giving

a right of action for the wrongful death of a person.

The Court sustained a demurrer upon the ground that

the Workmen's Compensation Act had provided an

exclusive remedy.

The Court said

:

'Since that act (the Death Act) limited the re-

lief granted thereby to recovery in cases where the

decedent would, if death had not ensued, have been

entitled to maintain an action, we must now considei*

whether the plaintiff's intestate, if living, could have

maintained an action.'

After due consideration and discussion, the

Workmen's Compensation Act was held to be exclu-

sive; the conclusion of the Court being:

'It will be observed that the Workingmen's Com-

pensation Act deals with cases where the injury re-

sults in death, and paragraph 8 provides that, where

the contract of hiring is subject to section 2 of the act,

such agreement shall l)e a surrender by the i)arties

thereto of their rights to any other method, form, or

amomit of compensation or determination thereof
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than as provided in section 2. Obviously the remedy

thereby ])rovided in case of death, where the contract

of the employe is subject to section 2, is inconsistent

with the remedy provided by the Death Act, because

the latter provides for a different procedure and a

different rule of damages. Since the Workmen's

Compensation Act by its terms repeals all inconsis-

tent legislation, the rights and remedies thereby given

are substituted for those theretofore provided b}^ the

Death Act.'

In Re Brightman, 220 Mass. 17, 107 N. E. 527, it

was held that where an employe had over-exerted

himself in saving his effects from a barge, which was

on tire, thus aggravating a heart disease with fatal

results, an award would be upheld. The Court evi-

dently considered and rejected the doctrine of inter-

vening agency and aggravation independent of a pri-

maiy wrong, and looked only to the purpose of the

law :

'In the case at bar there may be found to be ap-

parent to the rational mind a causal connection be-

tween the employment and the thing done by the em-

ploye at the time of the sinking of the lighter. * * "•

Acceleration of previously existing heart disease to

a mortal end and sooner than otherwise it would ha^'e

come is an injui*y within the meaning of the Work-

men's Compensation Act.'

So in Re Sixmatski, 220 Mass. 526, 108 N. E. 466,

a workman had been hurt by a splash of molten metal

strilving him in the eye. AVhile insane as a result of

tli(* pain si'ffcM'ed ])y reason of the injury he threw
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himself from a window and wavS fatally injnrcd. It

was held that his widow was entitled to an award;

that it was immaterial whether the death was or was

not a reasonable and likely consequence—the injury

relating- solely to the chain of physical causation be-

tween the injury and the death. We think the impor-

tance of the inquiry warrants us in reproducing the

holding of the Court

:

'It is of no significance whether the precise phy-

sical harm was the natural and probable, or the ab-

normal and inconceivable, consequence of the em-

ployment. The single inquiry is whether in truth' it

did arise out of and in the course of that employment.

If death ensues, it is immaterial whether that was the

reasonable and likely c<msequence or not; the only

(piestion is whether in fact 'death results from the

injury.' * * * When that is established as the cause,

then the right to compensation is made out. If the

connection between the injury as the cause and the

death as the effect is proven, then the dependents are

entitled to recover, even though such a result before

that time may never haA^ been heard of and might

ha^e seemed impossible. The inquiry relates solely to

the chain of causation between the injury and tlie

death.

'

In Burns' Case, 218 ]\Iass. 8, 105 N. E. 601, the

immediate cause of death was bed sores which finally

produced blood poisoning. A finding that death re-

sulted from the injury was upheld. The Court quoted

from McDonald r. SrielJinfi, 14 Allen (Mass.) 290, 92

Am. Dec. 768:
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'The mere circumstance that there haA^e iiiter-

ATiied, between the wrongful cause and the injurious

consequence, acts produced by the volition of animals

or of human beings, does not necessarily make the re-

sult so ]-emote that no action can be maintained. The

test is to be found, not in the number of intervening

events or agents, but in their character, and in the

natural and probable connection between the wrong

done and the injurious consequence. So long as it

attirmativeJy appears that the mischief is attributable

to the negligence as a result which might reasonably

have been foreseen as probable, the legal liability con-

tinues.' Nor would it have been material, if that had

been found to be the fact, that the bed sore was due to

the mistake or the negligence of the physicians acting

honestly.

'

An award was upheld in Beahle r. Milton, 5 W.
C. C. (Eng.) 55. It was there complained that the

workman had been the victim of malpractice. Al-

though it was foTTud that the treatment was not defec-

tive, it was said

:

'Assuming it to have been defective, I hold that

it would have been no defense to this application, in-

asmuch as the applicant had done all he could in going

to the hospital and submitting to the treatment ad-

ministered there, independently of his having gone

there at the desire and with the privity and consent of

the respcmdents.'

In Smith v. Northern Pac. U. Co. 79 Wash. 453,

140 Pac. 687 the law is bi-oadly stated to be:

'if a person receives an injury thi'ough the
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negligent act of another, and the injnrv is after-

wards aggravated, and a recovery retarded through

some accident not the result of want of ordinary care

on the part of the injured person, he may recover for

the entire injury sustained, as the law regards the

pi'obability of such aggravation as a sequence and

natural result likely to flow from the original injury.'

In Brown v. Kent, 6 Butterworth's W. C. C. 745,

a workman who had been injured in the knee, necessi-

tating an operation, was stricken with scarlet fever

contracted in the hospital. The contracted disease

settled in the knee joint, making an injury, that oth-

erwise would have been of no consequence, a perma-

nent disability. It was held that the workman was

entitled to compensation. The judges quoted frtmi

Dunham v. Clare, 2 K. B. 292, 4 W. C. C. 102, as fol-

lows:

'The question w^hether death resulted from the

injury resolves itself into an inquir}^ into the chain of

causation. If the chain of causation is broken by a

novus actus inter veniens, so that the old cause goes

and a new one is substituted for it, that is a new act,

which gives a fresh origin to the after consequences.

'

And thus observed

:

' It may well be that the fever, and the condition

of the patient caused b}^ it, much increased the risk of

the formation of pus ; but it was the old wound which

was giving the trouble—the old wound which suppu-

j-ated. It was the evidence of Dr. Bone, accepted and

agreed to by both parties, that if there had not been

any accident, and ccmsequent injury to the knee, the
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scarlet fever could not have caused the injury or the

incapacity in question. The result is necessarily that

the incapacity is the result of the accident to the knee,

althout>h probably aggravated by the scarlet fever.

This entitled the workman to compensation for the

accident on the footing that the incapacity caused by

it is continuing. '

'

'

We submit that under the evidence in the case

at bar the case of Ross /'.s. Erickson Construction Co.,

above cited, is controlling ; for as we view the evidence

there is none from which the court or jury could de-

termine what part of the plaintiff's injuries, if any,

was attributable to the original injury, and what part

was attributable to the treatment or, rather, lack of

treatment he received from a physician. Indeed, the

record is singularly bare of any direct or o])rique

statement from any witness that any part or propor-

tion of plaintiff's alleged injuries arise from impro-

per medical treatment subsequent to his injuries. And
it was therefor manifest error to permit the plaintiff',

under the theory of offering it in support of his sec-

ond cause of action, to offer testimony so prejudicial

to the plaintiff as that hereinbefore referred to. This

question is raised upon the record by the following

Assignments of Error: i to xiii inclusive, xv to xxi in

elusive, XXV to xxix inclusive, xxxi, xxxiii, to

xxxiv inclusive, xxxvi, xxxvii and xxxix.

THIS JOINDER OK A(^T10NS CANNOT BE
MAINTAINED.

We contend that the joinder of these two causes

of action cannot be maintained. The action against
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this defendant must be based eitlu^r upon the " Woi'k-

men's Compensation Act" as passed by the Alaska

Iiei>"islature in 1915, or common law. It cannot bt

maintained against the defendant based upon both

the statute and common law, especially where a spe-

cific proceeding is provided hy statute.

In the case of McHuyli \\ St. Louis Transit Co.,

88 S. W. 853, the Court said:

"An action for damages at common law for

negligence cannot be joined to one for statut<»ry

negligence"

and again in AJx'umtli n i\ SoutJi & W. B/j. Co., 63- S.

E. 180:

"A proceeding being purely statutory, a

cause of action for compensation and one for

damages cannot be joined."

Plaintiff's first cause of action as set forth in his

third amended complaint is a spc^cial statutory pro-

ceeding, that is, a proceeding to recover compensa-

tion for an injured employee under the provisions of

Chapter 71 of the Session Laws of the Territory of

Alaska, for the jesiv 1915, hereinbefore quoted.

This Act provides a special measure of damages

to be ascertained by special rules and proceedure and

cannot be joined with a common law action as pleaded

in plaintiff's second cause of action, for the reason

that the measure of damages and the rules of proceed-

ure governing the trial of said second cause of action

are entirely different from that of the said first cause

of action.

Plaintiff in his first cause of action seeks to ob-

tain compensation for his present permanent partial
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disahilit}^ under the provisions of Chapter 71, as

aforesaid, of which the accident occurring in the de-

fendant's mine on the 12th day of January, 1916, was

the proximate cause and he cannot join with such an

action his second cause of action in which he seeks

to recover damages for a portion of his present alleg-

ed injuries, for the reason that his entire injuries

growing out of said accident and of which said acci-

dent is the proximate cause will be fully compensated

in his first cause of action.

Any evidence offered inider the second cause of

action and not in support of the first cause of action,

tended to bias and prejudice the jury against the de-

fendant; as is shown by the verdict of the jury in

awarding plaintiff a greater amount of compensation

under his first cause of action than was asked for in

his third amended complaint (R. p. 338).

These two causes of action camiot be joined be-

cause the first cause of action as set forth in plain-

tiff's third amended complaint is an action c.r (lelicto

and the second cause of action as set forth in said

complaint is an action c.r contractu; the first cause

of action having for its foundation an alleged tort of

the defendant and the second cause of acticm having

for its foundation an alleged breach of a hospital

contract.

That the first cause of acti(m is an action c.r dcliclo

needs no argument. The second cause of action is un-

doubtedly an action c.r contractu for the reason that

the said second cause of acti(m could not have been

pr()A(id without e\'ideii('e showing a contract between
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the plaintiff and defendant and the mere fact that

defendant deducted from plaintiff's wages the sum

of $1.50 a month for hospital dues clearl}^ shows a

contract between plaintiff and defendant whereby de-

fendant would be required to give plaintiff' i*eason-

able medical cai-e and attention. Where an action is

not maintainable without pleading and proving a con-

ti'act—where the gist of the action is the breach of

the contract, either b}^ malfeasance or nonfeasance,

it is, in substance, whatever may be the form of the

pleading, an action on the contract.

1 Chit. PI. 87; Pom. Rem. 334;

1 Lindley on Partnership 482;

Chadhurn r. EaUilUj, 25 N. W. 632;

141N. W. 181;

L. R. A. 1914 C. 720.

The plaintiff not only alleged a ccmtract in his

pleading but he also introduced evidence showing

that the defendant company did deduct a cei'tain

amount ($1.50 each month) out of plaintiff's wages

for hospital services, medical and surgical attend-

ance ; and it was admitted by defendant that such was

the case and that all injured persons were given .list

aid at the temporary hospital at Ellamar, Alask;;.

and then, if the injury was considered serious, the

injured one was taken to some doctor (R. pp. 184-1 85--

186), showing conclusively that the sec(md cause of

action is an acti(^n ex contractu.

We believe that it needs no further argumeiu to

show that the second cause of action, set out

in said complaint is an action c.r contractu and
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if this be true then the complaint does join a cause of

action ex delicto and a cause of action ex contractu

and it will only require the following citations to sus-

tain our contention that the two causes of action are

improperly united.

Stark V. WeUman, 31 Pac. 260;

Clark V. Great Northern Ey., 72 Pac. 477

;

T. M. Loop et al. r. California So. Railroad,

63 Cal. 97 ; 46 Federal 735.

Boijlan r. Hot Springs B. R. Co., 132 U. S.

148, 33 L. Ed. 290;

In Sanders r. Stinison Mill Company, 73 Pacific

688 and reported on rehearing" in 75 Pac. 974, th(^

learned Judge said

:

"An action in tort for injuries to a seaman
cannot be jointed with an action on contract to

furnish the seaman medical care, nursing and at-

tendance at the expense of the ship on which he

was injured."

This case is very similar to the one under consid-

eration as in that case the plainti:ff set out a cause of

action for the refusal of the defendant to furnish

medical care, nursing, etc., and also a cause of action

for the original injury, which was a gun shot wound,

and the Court held that the cause of action for medi-

cal attendance, etc., was one on contract and not on

tort.

Plaintiff does not come within the ruli^ whereby

he can wai^'e his contract and sue iu tort because th(^

allegations of his second cause of actiou uowhei-e al-

lege )na,lfeasance on the part of the defendant in con-

nection with said hospital contract ))ut does allege
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nonfeasance or failure on the part of the defendant

to perform its part of said contract.

12 L. R. A. 929 Note.

The Compiled Laws of Alaska do not permit the

joinder of these two causes of action because Section

91G, Page 403 states;

"The plaintiff may unite several causes of

action in the same complaint when they all arise

out of

—

Fird : Contract, express or implied ; or

Second: Injuries, with or without force to

the person."

No interpretation can be placed on these two sub-

divisions construing them as allowing the joinder of

a cause of action on contract with one for injuries to

the person, especially considering the following limi-

tation under Sec. 916.

"But the causes of action so united must all

belong to one only of these classes," etc.

In Clark /'. Great Northem Ry. Co)}ipany, in

ccmsidering this question (72 Pac. 479) the learned

Judge said:

"It merely authorizes the joinder of causes

of like character: that is, any number of causes

upon contract may be united in one complaint

when the parties and the places of trial are the

same. So also any mmiber of causes of actiou

for injuries with or without force, where the par-

ties and places of trial are the same, may be imit-

ed in one complaint. But actions on contract

cannot be united with actions in tort."

Also in 183 S. W. 940, Foij-Froctor Coiiipauy r.

MarsliaU & Thorn, the Court said:
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"Under Civ. Code Prac. touching the join-

der of causes of action, the joinder of a cause of

action in tort with one in contract is improper"

and again in 184 S. W. 873, Little v. Consolidation

Cod Co.

:

"Civil Code practice providing for the

joinder of actions on contract growing out of the

same transaction, does not authorize the joinder

of actions on contract and tort."

Further these two causes of action cannot be

joined because they do not admit of the same judg-

ment.

2 Am. Dec. 109 ; 58 Atl. 30

;

66L. E. A.478;21 So. 59.

The foregoing objections and exceptions are rais-

ed on the Record by Assignments of Error: i, viii to

xiii inchisive, xv, xvii to xxi inclusive, xxv to xxviii

inclusive, xxxi, xxxiii, xxxiv, xxxvi, xxxvii, xxxiii and

xxxix (R. pp. 363 to 400).

From the foregoing authorities and a plain read-

ing of the "Workmen's Compensation Act" the

plaintiff in this action should not be allowed to main-

tain these two causes of action in the same suit if for

no other reason than that if he were allowed to do

this he could be compensated twice for the sanu; ni-

jury, and this the law does not allow.

This compensation act specifically repeals all ac-

tions or cause of actions which an injured person,

coming within the terms of said Act, might or could

have under the common law for personal injuries and

it seems that this statute alone is sufficient to dispel

anv doubt as to whether these two causes of action
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can be joined.

Session Laws of Alaska, 1915, p. 15:1

To permit the joinder of these two causes of ac-

tion would be to permit the plaintiif to be C()m))en-

sated for his injuries under the C()m])ensation act, and

also be compensated for the same identical injuries

under the common law provisi(ms which wei'e specili-

cally repealed by the compensation act.

THERE IS NO EVIDENCE SUFFIOTENT TO
SUSTAIN THE JUDGMENT ENTERED ON
PLAINTIFF'S FIRST CAUSE OF ACTION.

There was no evidence introduced by plaintiff

which would sustain his first cause of action. A care-

ful reading of all the evidence of plaintiff will dis-

close that he has nowhere showm that he received a

])roken clavicle in the accident C()ni|)lained of and

there was no evidence showing that plaintiff's i-igiit

ai*m was permanently disabled except possildv the

testimonv of Doctor Boyle and he did not state th(i

fact positively, his testimony (R. p. 122) on this ]^oint

being :

"Q. Can you form any reasonable estimate

as to the length of time that condition has ex-

isted ?

A. Well, I cannot— it might have existeii

six months or several years—1 couldn't state

with any degree of accuracy the exact length of

time the condition lias existed."

The testimony of Doctor Duckwall, contained in

his deposition clearly contradicts any testimonv that

was offered as to this plaiiitiff 's clavicle having been
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broken in the accident while he was in the employ of

defendant and Boctoi' Duekwall was the first doctor

to examine plaintiff after the accident. Doctor Duck-

wall 's deposition (R. pp. 223 and 224) is as follows:

"From said examination I am positive that,

at that time (February 10, 1916), the said plain-

tiff did not have a fracture of his right clavicle

and that his right clavicle was entirely normal

and that no ])ones thereof were dislocated; and

that said })laintiff's right shoulder was, at that

time, in its normal condition and there was no

reason why ])laintiff could not use his right arm
and right shoulder to its full normal strength."

The only evidence introduced by plaintiff tend-

ing to show that plaintiff's right arm was perma-

nently ])artially disabled was the evidence of plain-

tiff and Doctor Eoyle and he, (Doctor Boyle) did not

give direct and positive answers to the questions ask-

ed him in this regard (E. pp. 134-186).

"(J. Now why or on what do you base your

opinion that this })laiutiff is at this time suffer-

ing from a disability })y reason of a fracture he

did have in his right clavicle'"?

A. I have made several examinati(»ns of the

plaintiif and 1 have satisfied myself from manip-

ulating his shoulder and observing the man and

studying the case that there is some impairment

there of the function of that shoulder.

Q. Now, froui your scientific knowledge:

and surgical knowledge, what is the reason that

the use of that shonlder is now impaired"?

A. I cannot lind any abnoi'mality other

than the shortening of that clavicle.

(^. Would the shoi'teniug of the clavich;
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necessarily cause any inipairnK^nt of the shoul-

der?

A. In souie iustauces it does and in souie it

does not.

Q. You cannot assign any physical reason

why it should, can you"?
^

A. No."
And again we have (R. p. 149) :

"Q. Can you at this time state a specific

case where the clavicle was broken and in the

union there was an overlapping that caused the

patient to lose the use of his arm ?

A. I cannot recall a case of mine of that

kind, no.

Q. Nothing of that kind has come under

your observation ?

A. No."

The testimony of Doctor Gross in regard to the

permanent partial disability of plaintiff's right arm

was clearly contradictory to the testimony of Doctor

Boyle (R. p. 242) :

"Q. Now, after your physical examination

of the plaintiff and your X-Ray examination of

the plaintiff on September 5, 1916, what is your

opinion of the condition of this plaintiff as to

whether the plaintiff is permanently injured in

his right shoulder or right clavicle at this time,

or at the time you made the examinati(m?

A. My opinicm is that he was uot.

Q. Is there anything that would cause him
any disability in the use of his light ^I'l^ <>i' right

shoulder by reason of the enlai'gement which you

discovered upon his right clavicle?

A. I see no reason whatever for a dis-

abilitv."
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And again the testimony of Doctor Newlove (R.

pp. 286-287) :

"Q. From yonr examination of the plain-

tiff, did yon discover any defect in his right clav-

icle or right shonlder that wonld, in yonr opin-

ion, permanently disable himf
A. In my opinion, no.

Q. What is your (jpinion, from your exam-
ination, as to the plaintiff's ability at this time

to use his arm freely as an arm is ordinarily used,

or an oi'dinary arm is used?

A. Well, I think the man could use it if he

tried."

The foregoing contention, as to insufficiency of

the evidence to justify a verdict on plaintiff's first

cause of action, is raised on the record by Assign-

ment of Errors: xxi, xxxvii, xxxviii and xxxix (R.

pp. 381-2-3-4-400).

THERE IS NO EVIDENCE SUFFICIENT TO
SUSTAIN THE JUDGMENT FOR THE
PLAINTIFF ON HIS SECOND CAUSE OF
ACTION.

The evidence introduced by plaintiff" does not sus-

tain his second cause of action for the reason

that it does not show that he was not given proper

medical care and attention but on the contrary all of

the evidence shows that he was given the proper care

and treatment and that even had his clavicle been

broken the residt obtaiued was au average result and

one which a competent physician would be satisfied

with in a similar cas(\ We find the following testi-
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mony of Dr. Gross (R. p. 249) :

"Q. What is your opinion—in ease there

^Yas at one time a fractnre of the plaintiff's right

clavicle, which caused separation—what is your

opinion as to whether the uni(»n of that bone is

good or bad ?

A. My opinion is that the union is good.

Q. What would you say, from your expe-

rience in treating cases of a fractured clavicle,

whether or not the union as you found it from
your various examinations, was as good as is or-

dinarily obtained in such cases'?

A. I would say it is as good."

And again (R. p. 283) we have the follow-

ing from the testimony of Dr. Newlove

:

"Q. And from the condition you found

there, what would you say in your opinion as to

whether the plaintiff had received good care

shortl}^ after the accident that caused that frac-

ture or otherwise ?

A. Well, from the result, I should say that

he received very good care.

Q. Com^Daring the condition of this clavi-

cle of the plaintiff at the point of original frac-

ture, if there was a fracture, what would you say

as to the condition you there found, as to whether
it was an average good union or otherwise?

A. I should say it was an average good un-

ion.

Q. Did you detect anything in connection

with the union of this clavicle that would lead

you to believe that there had been surgical neg-

lect at the time the fracture occurred'?

A. Well, from present ap])earances, it

looks to me like a verv satisfactorv result."
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It appears from the defendant's evidence that on

or about the 20th day of February, 1916, the defen-

dant established at Ellamar a complete hospital

equipped with all modern surgical appliances includ-

ing an X-ray and employed a competent and experi

enced physician and surgeon (R. pp. 185-186-229),

who examined plaintiff and found that the shoulder

was bruised but the examination did not disclose that

plaintiff' 's clavicle was broken or that he could not use

his right ar maud shoulder, but that the muscles

around the shoulder were sore and naturally caused

the right arm to feel painful, but by massaging the

muscles around the right shoulder the pain would ])e

reduced if not entirely eliminated ; but the plaintiff*

refused to have this done and at that time did not

state that his clavicle was broken or that any bones

were broken or that there was any other pain and that

plaintiff went thru some exercises in the presence of

the doctor that would have disclosed if any bones had

been broken (R. pp. 232-250).

We bcilieve the foregoing evidence shows conclu-

sively that plaintiff received the best kind of treat-

ment and such treatment that any competent physi-

cian and surgeon would have given him under like cir-

cumstances and even had his clavicle been broken that

the result oT the treatment given him was an average

result.

We therefore believe that the evidence offered by

plaintiff was insufficient to justify a verdict foi' the

plaiutiff' on (>ithei' of his (causes of action.
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ERRORS IN INSTRUCTIONS GIVEN AND
REFUSED.

Errors are assigned to the giving- of certain in-

structions, and to the refusal to ^ive certain instruc-

tions requested by defendant.

The Court instructed the jury as follows:

"You are instructed that if the defendant in

this case denied the existence of injuries or disa-

bility suffered by plaintiff while in its employ-

ment and refused any further surgical or medical

care, plaintiff thereupon became entitled to leave

defendant's premises and to control his own
movements, and defendant could not thereafter

require him to return for any purposes. This

would be equally true if he left defendant's prem-
ises on defendant's order" (R. p. 313) (Excep-

tion R. 323).

This instruction was clearly erroneous because it

assumes a fact not testified to in the case : there beimi;

no testimony of the plaintiff's injury having ever

been denied by defendant or that plaintiff ever denied

or refused the plaintiff* further surgical aid and care

;

and, further, that said instruction does not state the

law governing plaintiff's second cause of action and

covers ground entirel}^ foreign to this cause of action

and has no bearings or relation whatever to plaintiff* 's

first cause of action.

The objection to this instruction is raised upon

the record by Assignment of Errors xxiv (R. p. 389).

The Court further instructed the jur}^ as follows

:

"The Court will now direct your attention

to the second cause of action set forth in plain-

tiff*'s complaint. This cause of acticm is separate
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and district from plaintiff's first cause of action

and must be so considered by you. In brief,

plaintiff alleges that by virtue of an agreement
existing between the defendant and plaintiff, the

sum of $1.50 per month was deducted from the

wages of plaintiff*, entitling him to care in a hos-

pital and to competent surgical and medical at-

tendance at the expense of defendant, in case of

his injury or illness arising in the course of his

employment; that he was injured as set forth

in his first cause of action; that u])on admission

and during his stay there, no competent medical

and surgical attendance was given him; that

w^hen discharged from defendant's hospital, his

physical condition was greatly impaired beyond

the normal result of his original injury and this

on account of the gross and wilful negligence of

the defendant to furnish him the competent sur-

gical and medical attendance to which he was
entitled as aforesaid ; that because of defendant's

]*efusal and neglect to furnish him timely and
sufficient care and medical and hospital service,

which aggravated the result of his original in-

jury as aforesaid and his permanent disability

and the unnecessary physical and mental suffer-

ing he has undergone he has l)een damaged

$15,000; that he has suffered great physical pain

and mental torture^ and still suffers some pain,

other than would naturally have resultcnl from

his original injury, on account of defendant's re-

fusal and failure^ to give; him competent surgical

and medical attendance to which he was enti-

tled" (R. 315) (F.xcepti(n) R. 324).

This instruction is clearly erroneous in that it

do(^s not completely state the allegations of ])laintift"s
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complaint as set forth in his second cause of actioi\

and does not correctly state the testimony offered in

behalf of plaintiff in support of his sec(md cause of

action and has a tendency to bias and prejudice the

jury against the defendant and against the substan-

tial rights of the defendant and tends to mislead the

jury in this case for the following reasons:

First : That it is so worded that it appears

to instruct the jurv' that no competent medical

and surgical attention was given plaintiff' by de-

fendant.

Second: That it appears to instruct the

jurj^ that the plaintiff's physical condition was
impaired beyond the result of his original in-

jury.

TJtird : It appears to instruct the jury that

defendant did refuse and neglect to furnish

plaintiff timely and sufficient care thus aggravat-

ing his original injur}^

Fourth : It appears to instruct the jury

that plaintiff* has been damaged on his second

cause of action to the amount of $15,000.

The objection to this instruction is raised upon

the record by Assignments of Error xxv (R. pp, 389-

390).

The Court further instructed the jury as follows

:

"You are instructed that the arrangement

whereby defendant deducted $1.50 per montli

from plaintiff' 's wages for hospital purposes as

set forth in the pleadings herein was, if not repu-

diated by plaintiff*, in effect a contract binding

the defendant, at defendant's expense, to furn-

ish the i^laintiff competent surgical and medical

attendance, free of charge, for any injurv or ill-
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ness arising in the course of his emplo^onent

with defendant, providing that in the event of no

specific agreement to the contrary, defendant

would not be required to make unusual or unnec-

essary expenditures but only such as the require-

ments of the case in the opinion of competent

phvsicians justlv demanded" (R. 316) (Excep-
tion R. 324).

This instruction is clearly erroneous because it

does not correctly state the law concerning the hospi-

tal contract between plaintiff and defendant as shown

by the pleadings and the evidence and seems to con-

vey the idea to the jury that the defendant under the

terms of said contract was obliged to maintain at its

mine a competent physician and surgeon to pass upon

injuries of plaintiff at the time they occurred, all of

w^hich is predjucial to the substantial rights of the

defendant and is not the law governing the case.

The objection to this instruction is raised on the

record by Assignments of Error xxvi (R. p. 391).

The Court instructed the jury as follows:

''The parties being brought into this relation

above described the plaintiff may maintain an ac-

tion for the breach of the implied obligation caus-

ed by unskilful, negligent or improper treatment

on the part of the defendant, which action is

known to the law as a tort, and if the plaintiff

proves the allegations of his second cause of ac-

tion b\' a fair pre])ond(M-ance of the evidence he

is entitled to recover damages caused by the un-

necessary physical pain, mental suff'ering and

physical disability suffered by him through de-

fendant's ueglig(;nce or malpractice" (R. p. 317)
(Exception R. p. 324).
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This instruction was clearly erroneous for the

reason that the same does not correctly state the law

governin.i>- the case and the same is prejudicial against

the substantial rights of the defendant because it does

not state the evidenc eor allegations of the })leadings

correctly in that it uses the phrase "malpractice"

which does not appear in the evidence or pleadings

and it authorizes the jury to hnd under the second

cause of action for the same matters and things cov-

ered by the first cause of action. The objection to

this instruction is raised u])oii the record by Assign-

ment of Error xxvii (R. p. 391 )

.

The Court further instructed the jury:

"You are instructed that if you find from
the evidence that the ordinary, natural results of

plaintiff's original injury were aggravated by

the failure and refusal of defendant to give him
competent surgical and medical care, then A^our

verdict must be for plaintiff' under the second

cause of action, and you will then fix his damages
at such sum as will reasonably compensate him
for impairment of his earning power, if you find

his earning power has })een impaired by the cause

mentioned, and physical and mental suffering to

which he has been subjected, if any, due to that

cause.

If you find that plaintiff has suffered either

temporary or permanent impairment of his

earning power, either partial or total, because of

the failure and refusal of the defendant to give

him competent surgical and medical care after

his original injury, he will be entitled to recover

damages under his second cause of action which
you will fix according to your estimate of the.
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sum that will compensate him for such impair-

ment" (R. p. 317) (Exception R. p. 325).

This instruction was erroneous tor the reason

that it did not correctly state the law governing plain-

tiff's second cause of action, in that, it instructs the

jury that they may find for plaintiff on his second

cause of action for the same matters and things al-

leged in the first cause of action for which he will be

fully compensated in his first cause of action.

The objection to this instructi(m is raised on the

record by Assignment of Error xxviii (R. 392).

The Court refused to give the following instruc-

tion to which defendant duly excepted and its excep-

ti(m was allowed (R. 325).

"I instruct you that under the ccmipensatioii

act, under which plaintiff' 's first cause of action

is brought, an injured employee during the con-

tinuance of his disability, if requested by his em-

ployer, must submit himself to an examination

by a physician or sui'geon authorized to practice

medicine under the laws of the Territory of

Alaska, furnished and paid for by the employer.

If any employee refuse to submit himself to such

examination his right to compensation shall be

suspended during such period of refusal ; and I

further insti'uct you that the defendant company
had a lawful right to request said plaintiff to

su])mit to said examination at Ellamar, Alaska,

and if you find from the testimony that the de-

fendant comi)any did recpiest the plaintiff' to sub-

mit to such an examination, he is entitled to com-

pensation and you should consider this in-

struction in considering yoiii- answer to question

No. 2 herewith submitted."
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This instruction was certainly correct for it is

expressly provided by the Compensation Act that if

an employee does not submit himself to an examina-

tion, when he is injured, when requested so to do by

the company then his compensation for the period

during- which he refused to so submit shall be deduct-

ed from the amount he is entitled to (Session Laws

1915, 165) and this instruction was not covered by

other instructions given by the Court and there was

evidence introduced showing that plaintiff was I'e-

quested to submit himself to such examination (R. pp.

181, 182) but that plaintiff refused to do so (R. p.

181).

The exception to the refusal of the Court to give

this instruction is raised on the record by Assignmenr

of Error xxix (R. p. 393).

The Court further refused to give the following

instruction to which defendant duly excepted and an

exception was allowed (R. p. 326).

"I instruct you that under the hospital con-

tract alleged in the pleadings, the defendant was
not bound to furnish plaintiff the services of a

specialist in surgery and if the plaintiff was dis-

satisfied with the treatment he received in the de-

fendant's temporary hospital at Ellamar or was
dissatisfied with the opini<m given by Doctor

Duckwall as to the C(mditi(m of his right clavicle

on or about the lOth day of February, 1916, then

it was the plaintiff' 's duty to make his dissatisfac-

tion known to the defendant and demand further

medical or surgical aid ; and unless you find by a

preponderance of the evidence that the plaintiff

did demand of the defendant, or its officers,
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further medical or surgical aid and the defen-

daut refused to give it, then you must find for the

defendant and against the plaintiif."

This instruction was clearly entitled to be given

to the jury as it was not covered by other instructions.

The exception to this instruction not being given

is raised by Assignment of Error xxx (R. pp. 393-4).

The Court refused to give the following instruc-

tion, which was duly excepted to by defendant and

exception allowed (R. p. 327).

"I instruct you that plaintiff, in his second

cause of action, cannot recover against the de-

fendant on account of insufficient surgical care

and medical and hospital services, which may
have aggravated his original injury, for the rea-

son that he has been fully compensated for such

injuries in his first cause of action ; therefore you

cannot hnd in favor of the plaintiff and against

the defendant in any sum whatever on this ac-

count.
'

'

This instruction was clearly correct; it was not

given by the Court in other instructions, and cor-

rectly stated the law and should have been given.

The exception to the refusal of the Court to give

this instruction was raised on the I'ecord by Assign-

ment of Error xxxi (R. ])p. 394-5).

The Court refused to gi\'e the following iiistruc-

ti(jn requested to be given by detendant and to which

defendant excepted and the exception was allowed:

(R. pp. 327-8) :

"I instruct you that eveu if the defendant

failed to fni-uish the ])laintiff with timely and

sufficient surgical care and medical aud hosi)ital
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services, that it was the duty of the plaintiff to

seek surgical aid and medical care, from others,

with a view of reducing his alleged claim for

damages and if you find from the evidence that

the plaintiff had an oppcu'tunity to but fail(>d to

do so, then I instruct you that the plaintiff caniiol:

recover any sum whatever against the defendant

on account of his alleged permanent disability

and his physical and mental suffering subsequent

to the date that he had an opportunity to secure

such other surgical and medical care."

The exception to the refusal of the Court to give

this instruction is raised upon the record by Assign-

ment of Error xxxii (R. p. 395).

The Court refused to give the following instruc-

tion which was excepted to and the exception was al-

lowed :

"I instruct you that plaintiff in his first

cause of action seeks to recover compensation for

injuries he received in the course of his employ-

ment in defendant's mine at Ellamar, Alaska, on

the 12th day of January, 1916, and in his second

cause of action he seeks to recover damages for

the aggTavati<m of said injuries and for mental

and physical suffering alleged to have been un-

dergone by reason of defendant's neglect to furn-

ish him timely and sufficient surgical care and
medical and hospital care ; therefore, T furthei'

instruct you before you can find for the ]>laintiff

on his second cause of action, you must be able

to determine with reasonable certainty, the

amount his original injury has been aggravated

and the amount of physical and mental suffer-

ing he underwent by reason of the said neglect

on the part of said defendant, as separate and
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apart from the mental and physical suffering he

underwent as the natural result of the original

injury, and unless you can find this by a prepon-

derance of evidence you must find for the defen-

dant and against the plaintiff on plaintiff's sec-

ond cause of action" (E. pp. 328-9).

This instruction was correct in stating the law

because the jury certainly could not take into consid-

eration the amount of physical suffering the plaintiff

underwent by reason of the original injury and apply

it to the second cause of action; and this instruction

was not covered by other instructions given by the

Court. The exception to the refusal of the Court t>

give this instruction was raised on the record by As-

signment of Error xxxiii (R. p. 396).

The Court refused to give the following instruc-

ti(m which was excepted to by defendant and the ex-

ception was allowed.

"I instruct you that from the evidence of-

fered it is impossible to determine with any de-

gree of certainty the amount of physical and

mental suffering the plaintiff has miderwent by

reason of the alleged neglect and refusal of de-

fendant to furnish plaintiff with sufficient surgi-

cal care and medical and hospital s(^rvices, from

the physical and mental suffering which would bo

the natural result of the original injury, there-

fore any verdict which you might return for

])laintiff on his second cause of action would be

])urely speculative and this the law does not al-

low; 1 therefore instruct you that you nuist find

for the defendant and against the ])laintiff on

plaintiff*'s second cause of action" (H. pp. 329-

330).
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The ex('o})ti()ii to this instruction beini>- refused

to ])e i>iveii to the jury is raised on the record hj As-

siL>iunent of Krror xxxiv (R. ]). 397).

The (\)urt erred in refusing- to submit the fol-

h)\Yiiig form of Vcu'diet to the Jury, requested to be

submitted T>y defendant, to which refusal defendant

duly excepted and the exception was allowed:

"We, the Jury sworn and empanelled to try

the above entitled cause find for the defendant

and against the plaintiff on plaintiff's second

cause of action set forth in his third amended
complaint " (R . p . 333 )

.

Assignment of Error xxxvi (R. p. 399).

We think each of these instructions was proper

and should have been given for the reasons already

stated.

For the reasons hereinbefore stated, we respect-

fidly submit that the judgment of the trial Court

should be reversed, and the action dismissed.

DONOHOE & DIMOND,
and

W. S. BONNIFELD,
Attorneys for Plaintiff in Error.




